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In the Court of Appeals of the District of Columbia. 


No. 2441. 

Metropolitan Life Insurance Company, a Corporation, 

Appellant, 

vs. 

Susan R. Burch. 


Supreme Court of the District of Columbia. 

Law. No. 53173. 

Susan R. Burch, Plaintiff, 
vs. 

Metropolitan Life Insurance Company, a Corporation, 

Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration. 

Filed December '27, 1910. 

In the Supreme Court of the District of Columbia. 

Law. No. 53173. 

Susan R. Burch, Plaintiff, 
vs. 

Metropolitan Life Insurance Company, a Corporation, 

Defendant. 

First Count: The plaintiff, Susan R. Burch, sues the defendant, 
the Metropolitan Life Insurance Company, a corporation, incor¬ 
porated under and by virtue of the Laws of the State of New York, 
for that, heretofore, to wit, on the 14th day of July 1909, the said 
1—2441a 
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defendant, which was then a corporation as aforesaid, duly author¬ 
ized to do the business of life insurance, and was doing business as 
such a Company, and had, and still has, an office and agent in the 
District of Columbia, in consideration of a certain quarterly premium 
hereinafter to be paid by the said insured to the said defendant, 
which said quarterly premium was actually paid by the said insured 
to said defendant company up to the time of the insured’s death as 
hereinafter mentioned, and in accordance with the terms and con¬ 
ditions of the policy of insurance, made this policy of insurance in 
writing upon the jife of one Ella R. Burch, the daughter of the 
plaintiff named herein, whereby the said defendant promised and 
agreed to pay to the said plaintiff as beneficiary named in the 

2 said policy at the time of the death of the insured, the sum 
of $500.00 during the continuance of said policy; thereafter, 

to wit, on the 26th day of September, 1910, and during the con¬ 
tinuance of the said policy, all premiums being paid, the said in¬ 
sured, Ella R. Burch, departed this life in the City of Washington, 
District of Columbia; that due proofs of death were furnished to the 
said defendant company in accordance with the terms and condi¬ 
tions of the said policy and accepted by the said defendant company 
as satisfactory, and thereupon, and by reason of said death, and of 
the terms, agreements and conditions of said policy issued by said 
defendant as aforesaid, the said sum of $500 became and was due 
and payable to said beneficiary, being the plaintiff in this suit. 

And the said defendant in accordance with the terms, agreements 
and conditions in said policy of insurance, became and was indebted 
to the said plaintiff in the sum of $500.00 which said amount or no 
part thereof has heen paid, although demand has heen made for the 
payment of same, to the damage of the plaintiff in the sum of 
$500.00, with interest thereon from the 26th dav of September 
1910, besides the costs of this suit. 

Second Count: The plaintiff, Susan R. Burch, further sues the de¬ 
fendant, the Metropolitan Life Insurance Company, a corporation 
for money payable by defendant to the plaintiff; for goods sold and 
delivered by the plaintiff to the defendant; for work done and mate¬ 
rial provided by the plaintiff for the defendant at its request* for 
money loaned by the plaintiff to the defendant • for monev 

3 paid by the plaintiff to the defendant at its request* for 
money received by the defendant, for the use of the plaintiff 

and for money found to be due from the defendant to the plaintiff 
on account stated between them. ^ 

Wherefore the plaintiff claims the sum of $500.00 with interest 

thereon from the 26th day of September, 1910. besides the costs of 
this suit. 

W. GWYNN GARDINER. 

Attorney for Plaintiff. 

Bill of Particulars. 


To amount due on policy insured to Ella R. Burch on 14 of Jul 
1909—with int. on same from 26 of Sept. 1910, $500.00. 

W. GWYNN GARDINER, 

-. Attorney for Plaintiff. 
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District of Columbia, To wit: 

Susan R. Burch, being first duly sworn, on oath deposes and says • 
that she is the beneficiary under policy #1292247 C, in the defend¬ 
ant corporation, which said policy was issued by said defendant cor¬ 
poration on the 14th day of July, 1909, on the life of Ella R. Burch, 
without the usual clause of warranty, and that deponent was, and is, 
named as the beneficiary in the policy of insurance so issued as 
aforesaid, and was the mother of the insured; that the insured, Ella 
R. Burch, upon whose life said policy was issued, departed this life 
in the Citv of Washington, District of Columbia, on the 26th day cf 
September. 1910; that all of the premiums were paid on said policy, 
and that said policy was in full force and effect at the time 

4 of the death of the said deceased, Ella R. Burch; that due 
proofs of death were furnished to the defendant corporation, 

and demand made for the payment of the amount due, to wit, 
$500.00. but payment has been refused and there is now justly due 
and owing to this deponent, as beneficiary under said policy, the sum 
of $500.00, with interest thereon from the 26th day of September, 
1910, exclusive of all set-offs and just grounds of defense. 

SUSAN R. BURCH. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 22nd day of December, 1910. 

[seal.] J. McKENNEY BERRY, 

Notary Public, D. C. 

5 Defendant's Pleas. 

Filed January 20, 1911. 

* * * * * * * * 

Now comes the defendant, by its attorneys, Berry & Minor, and 
for pleas to the Declaration filed against it in the above entitled cause, 
and to each count thereof, says: 

1. That it did not undertake and promise as therein alleged. 

2. That it is not indebted in the manner and form as therein 
alleged. 

3. And for a further plea the defendant says, that it issued its 
policy of insurance dated the 14th day of July, 1909, to one Ella R. 
Burch, insuring the life of said Ella R. Burch upon certain cove¬ 
nants and conditions therein set forth, and, among other things, the 
defendant agreed, in consideration of the quarter annual premium 
of Six Dollars and Thirteen Cents ($6.13), and of the payment of a 
like amount upon each fourteenth day of July, October, January 
and April thereafter until twenty full years' premium shall have 
been paid dr until the prior death of the insured, to pay at the 
Home Office of the Company in the City of New York, to Ella R. 
Burch, of Washington, District of Columbia, on the 14th day of 
July, 1929, if the insured be then alive, or, upon receipt at said 
Home Office of the defendant of due proof of the prior death of 






4 


METROPOLITAN LIFE INSURANCE COMPANY VS. 


the insured, to Susan R. Burch, mother of the insured, as bene¬ 
ficiary, the sum of Five Hundred Dollars ($500), less any indebted¬ 
ness due to the Company and any unpaid portion of the premium for 
the then current policy year upon surrender of the policy 

6 properly receipted; and that, among other conditions at¬ 
tached to the said policy and which were agreed to by the 

insured by her acceptance of the same, the said policy so issued to the 
insured provided that all premiums due on said policy were payable 
in advance at the Home Office of the defendant on or before the date 
due, and that the payment of a premium or installment thereof 
should not maintain the policy in force beyond the date when the 
next premium or installment thereof became due and payable; and 
that in the event of the failure of the payment of the premiums on 
said policy when and as the same became due and payable, the 
policy further provided that: “a grace of thirty-one days, subject 
to an interest charge at the rate of five per cent, per annum, shall 
be granted for the payment of every premium after the first year, 
during which time the insurance shall continue in force. If death 
comes within the days of grace the unpaid portion of the premium 
for the then current policy year shall be deducted from the amount 
payable thereunder.” 

And the defendant further says that the insured in her lifetime 
paid, or caused to be paid, the quarter annual premium of Six Dol¬ 
lars and thirteen Cents ($6.13) on said policy when and as the 
same became due and payable until the 14th day of April, 1910; 
that on the 14th day of April, 1910, the insured failed to pay the 
quarter annual premium then due on said policy and also failed to 
pay the same at any time within the grace period of thirty-one days 
thereafter, whereby under the terms of said policy the same lapsed 
and by reason thereof was not thereafter enforcible against the de¬ 
fendant. And the defendant further says that after the 

7 policy had lapsed for the non-payment of the premium as 
aforesaid, the insured, and the beneficiary, the plaintiff in 

this case, made a written application on May 26, 1910, to the de¬ 
fendant company for the restoration of the policy which had lapsed 
for the non-payment of the premium due on April 14, 1910, as 
aforesaid, and in order to induce the Company to restore the same 
the insured and the plaintiff declared that the said insured was on 
the date of said application for the restoration of said policy alive 
and in sound health; that she had not. since said poliev was issued, 
been sick or afflicted with any disease, or been physically prevented 
from attending or unable to attend to business, or consulted or had 
been attended by any physician, and the insured and the plaintiff 
expressly agreed that if the said defendant should grant said restora-. 
tion of said policy it should be upon the condition that, if any of the 
foregoing statements be in any respects untrue, the policy should be 
void and all premiums forfeited. 

And the defendant further avers that the statements made by the 
insured and the plaintiff, in order to induce the Company to restore 
said policy, the truth of which was made a condition to the restora¬ 
tion and revival of said policy, were not correct and true, in this that 
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the said Ella R. Burch on the 26th day of May, 1910, was not in 
sound health, but at the time suffering from pulmonary tubercu¬ 
losis; that she quit work on April 10, 1910, on account of pulmonary 
tuberculosis and on the same dav consulted Rr. William C. Gwvnn, 
who thereafter attended her until her death on September 26, 1910, 
for said pulmonary tuberculosis, which caused the death of 
8 the insured; and the defendant therefore says that at the 
time of the making of the application for the restoration of 
the policy sued on in this cause, which had lapsed and become un- 
enforcible against the defendant thirty-one days after the 14th day 
of April, 1910, the said Ella R. Burch was not in sound health and 
had been from the 10th day of April, 1910, to the said 26th day of 
May, 1910, attended by a physician for pulmonary tuberculosis; 
wherefore the defendant says that the statements made by the in¬ 
sured and the plaintiff that the insured was in sound health on the 
26th day of May, 1910, and had not since the date of the policy, to- 
wit, July 14, 1909, been attended by a physician, being untrue, and 
the truth of said statements being made a condition to the restora¬ 
tion of the policy, the policy was never restored or revived and that 
the same became, was and now is unenforcible against this de¬ 
fendant. 

Therefore, this defendant says that by reason of the foregoing it 
is not indebted to the plaintiff or to anyone else on account of said 
policy of insurance. 

BERRY & MINOR, 
Attorneys for Defendant . 


9 Affidavit. 

District of Columbia, To wit: 

John Dolph, being first duly sworn according to law, deposes and 
upon oath says that he is a Superintendent of the Metropolitan Life 
Insurance Company, the defendant named in the suit brought 
against it by Susan R. Burch, At Law No. 53,173, and that said de¬ 
fendant company has a good defense to the action brought against 
it; that its defense is based upon the following facts, to-wit: That on 
the 14tli day of July, 1909, the defendant company issued to one 
Ella R. Burch its policy of insurance, insuring her life upon cer¬ 
tain covenants and conditions set forth in said policy, and, among 
other things, the defendant agreed, in consideration of the quarter 
annual premium of Six Dollars and Thirteen Cents ($6.13), and 
of the payment of a like amount upon each fourteenth day of July, 
October, January and April thereafter until twenty full years’ pre¬ 
mium shall have been paid or until the prior death of the insured, 
to pay at the Home Office of the Company in the City of New York, 
to Ella R. Burch, of Washington, District of Columbia, on the 14th 
day of July, 1929, if the insured be then alive, or, upon receipt at 
said Home Office of the defendant of due proof of the prior death 
of the insured, to Susan R. Burch, mother of the insured, as benefi¬ 
ciary, the sum of Five Hundred Dollars ($500), less any indebted- 
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ness due to the Company and any unpaid portion of the premium 
for the then current policy year upon surrender of the policy prop¬ 
erly receipted; and affiant further says that among other con- 

10 ditions attached to and forming a part of said policy, and 
which were agreed to by the insured by her acceptance of 

the same, were the following, to-wit: that the quarter annual pre¬ 
miums due on said policy were payable in advance at the Home 
Office of the defendant company on or before the date due, and that 
the payment of a premium or installment thereof should not main¬ 
tain the policy in force beyond the date when the next premium or 
installment thereof became due and payable; and that in the event 
of the failure of the payment of the premiums on said policy when 
and as the same became due and payable, the policy further pro¬ 
vided that: ‘‘a grace of thirty-one days, subject to an interest charge 
at the rate of live per cent, per annum, shall be granted for the pay¬ 
ment of every premium after the first year, during which time the 
insurance shall continue in force. If death comes within the days 
of grace the unpaid portion of the premium for the then current 
policy year shall be deducted from the amount payable thereunder.’’ 

Affiant further says that the insured did not pay the quarter an¬ 
nual premium of Six Dollars and Thirteen Cents ($6.13) on the 
14th day of April, 1910, as provided in said policy, nor did she pay 
the same within the grace period of thirty-one days thereafter, 
whereby under the terms of said policy the same lapsed and there¬ 
after became unenforcible against the defendant company. 

Affiant further says that after the policy had lapsed for the non¬ 
payment of the quarter annual premium due on the 14th day of 
April, 1910, as aforesaid, the insured and the plaintiff in this cause 
on the 26th day of May, 1910, made a written application to 

11 the defendant company for the restoration of the policy, 
which had lapsed as aforesaid, and as an inducement to the 

defendant company to restore and revive the same the insured and 
the plaintiff declared and represented to the Company that insured 
was on said 26th day of May, 1910, alive and in sound health, that 
she had not, since said policy was issued, been sick or afflicted with 
any disease, that she had not been physically prevented from attend¬ 
ing or unable to attend to business, nor had she consulted or been 
attended by any physician since the 14th day of July, 1909, the date 
of said policy; and the said insured and the plaintiff expressely 
agreed that if the said defendant company should grant said restora¬ 
tion and revival of said policy it should be upon the condition that 
if any of the foregoing statements and agreements be in any respect 
untrue the policy should be void and all premiums paid thereon 
forfeited. 

And affiant further says that the statements made by the insured 
and the plaintiff, in order to induce the defendant company to re¬ 
store said policy, the truth of which was made a condition to the 
restoration and revival of the same, were not correct and true, in this 
that the said Ella R. Burch on the 26th day of May, 1910, was not 
in sound health, but was at the time suffering from pulmonary 
tuberculosis; that she quit work on April 10, 1910, on account of 
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pulmonary tuberculosis and on the same day consulted Dr. William 
C. Gwynn, who thereafter attended her until her death on Septem- 
ber 26, 1910, for said pulmonary tuberculosis, which caused the 
death of the insured; 

Affiant further says that at the time of the signing of the 

12 written application for the restoration of said policy sued on, 
the defendant company did not know that the insured was in 

bad health and had consulted a physician for pulmonary tubercu¬ 
losis prior to that time, but on the contrary believed the statements, 
answers and agreements made by the insured and the plaintiff were 
strictly correct and wholly true as they had agreed they were; and 
that had said company known that the insured was not in sound 
health and was and had been suffering from pulmonary tubercu¬ 
losis and attended by a physician prior thereto, it would never have 
restored or revived said policy. 

Affiant further says that by reason of the foregoing said policy 
became, was and is void, and the plaintiff is not entitled to recover 
against the defendant company. 

JNO. DOLPH. 

Subscribed and sworn to before me this 20th day of January, 
A. D., 1911. 

[seal.] NEENAH LAUB, 

Notary Public, D. C. 

% 

Joinder of Issue. 

Filed February 27, 1911. 

******* 

The plaintiff joins issue upon the Plea of the defendant hereto¬ 
fore filed herein. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

13 Supreme Court of the District of Columbia. 

Tuesday, June 4, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday who, after the case is given 
them in charge on their oath say they find the issue herein joined 
in favor of the plaintiff, and that the money payable to her by the 
defendant by reason of the premises is Five hundred dollars ($500.) 
with interest thereon from the 26th day of September, 1910; 
whereupon, the Court propounds to the jury the following ques¬ 
tion, viz: “When the payment of May 26th, 1910, was made had 
the policy lapsed/’ to which question the jury answer “No.” 
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Thereupon, counsel agree that judgment be entered forthwith: 
Therefore, it is considered that the plaintiff herein, recover against 
the defendant herein, the sum of Five hundred dollars ($500.) 
with interest thereon from the 26th day of September, 1910, to¬ 
gether with the costs of suit, to be taxed by the Clerk, and have 
execution thereof. 

The defendant by its Attorneys in open Court, notes an appeal 
to the Court of Appeals of the District of Columbia, and the pen¬ 
alty of the bond for costs on said appeal is hereby fixed in the sum 
of one hundred dollars ($100). 

14 Memorandum. 

June 14, 1912.—Appeal bond (supersedeas) approved and filed. 


Supreme Court of the District of Columbia. 

Saturday, June 22, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

****** * 

Now comes here the defendant by its Attorney and prays the 
Court to sign, seal and make part of the record its bill of exceptions 
taken during the trial of this cause, now for then, which is accord¬ 
ingly done. 


Bill of Exceptions. 

Filed June 22, 1912. 

******* 

Be it remembered that this cause came on for trial before Mr. 
Justice Stafford and a jury. The plaintiff to maintain the issues 
on her part joined offered the following testimony in substance: 

The plaintiff on her own behalf testified in substance as follows: 
That she is the beneficiary named in a certain policy of insurance 
issued by the Metropolitan Life Insurance Company on the life of 
Ella R. Burch and identified the policy which was offered in evi¬ 
dence; that said policy is dated the 14tli day of July, 1909, and 
provides, among other things, that-the: 

15 “Metropolitan Life Insurance Company, in consideration 
of the quarter annual premium of Six and 13/100 Dollars, 
and of the payment of a like amount upon each fourteenth day of 
July, October, January and April hereafter until twenty full years’ 
premium shall have been paid or until the prior death of the In¬ 
sured, promises to pay at the Home Office of the Company in the 

City of New York to Ella R. Burch, of Washington, County "of-, 

District of Columbia, herein called the Insured, on the fourteenth 
day of July, Nineteen Hundred and twenty-nine, if the Insured 
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be then living, or upon receipt at said Home Office of due proof of 
the prior death of the Insured, to Susan R. Burch, mother of the 
Insured, beneficiary, with right of revocation Five Hundred Dol¬ 
lars, less any indebtedness hereon to the Company and any unpaid 
portion of the premium for the then current policy year upon sur¬ 
render of this policy properly receipted. 

Change of Beneficiary.—When the right of revocation has been 
reserved, or in case of the death of any beneficiary under either a 
revocable or irrevocable designation, the Insured, if there be no 
existing assignment of the Policy, made as herein provided, may, 
while the Policy is in force, designate a new beneficiary with or 
without reserving right of revocation by filing written notice thereof 
at the Home Office of the Company, accompanied by the Policy 
for suitable endorsement thereon. Such change shall take effect 
upon the endorsement of the same on the Policy by the 

16 Company. If any beneficiary shall die before the Insured 
the interest of such beneficiary shall vest in the Insured. 

Payment of Premiums.—The Company will accept payment of 
premiums at other times than as stated above, as follows: 

Except as herein provided the payment of a premium or instal¬ 
ment thereof shall not maintain the Policy in force beyond the date 
when the next premium or instalment thereof is payable. 

All premiums are payable in advance at said Home Office or to 
any agent of the Company upon delivery, on or before date due, 
of a receipt signed by the President, Vice-President, Secretary or 
Actuary of the Company and countersigned by said agent. 

A grace of thirty-one days subject to an interest charge at the 
rate of five per centum per annum shall be granted for the pay¬ 
ment of every premium after the first year, during which time the 
insurance shall continue in force. If death occur within the days 
of grace the unpaid portion of the premium for the then current 
policy year shall be deducted from the amount payable hereunder. 

******* 

No person except an Executive Officer of the Company as afore¬ 
said has power to modify, or in event of lapse to reinstate, this Policy 
or to extend the time for paying a premium.” 

That the insured was the daughter of witness; that in- 

17 sured died on the 26th day of September, 1910; that wit¬ 
ness had other insurance in the defendant company con¬ 
sisting of two small policies; that an agent of the defendant com¬ 
pany came to the home of witness each week to collect on these 
small policies, premiums on which were payable weekly; that the 
agent of the defendant asked the daughter of witness to take out 
the policy sued on in this case and that the insured finally made 
application for the same, which was subsequently issued to her; 
that the insured and sometimes the witness paid the premiums on 
the said policy. Witness identified receipts showing that the pre¬ 
mium due on July 14,1909, was paid on the 20th day of July, 1909, 
the premium due on October 14, 1909, was paid on the 19th day of 
October, 1909, the premium due on January 14, 1910, was paid 

2—2441a 
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on the 6th day of February, 1910, the premium due on April 14, 
1910, was paid on the 26th day of May, 1910, the premium due 
on July 14, 1910, was paid on the 1st day of August, 1910, and 
the said receipts were introduced in evidence; that the witness and 
the insured had been in the habit of paying the premiums on said 
policy at witness’ home; that the premiums on said policy were col¬ 
lected by the agent when lie called to collect on the smaller policies; 
that the agent of the defendant company called to collect the pre¬ 
mium on said policy on or about its due date in April, 1910, namely, 
April 14th: that witness told him she did not have the money but 
to come back next week; that no agent came for several weeks there¬ 
after; that on a Saturday some one came to the door and the insured 
went to the door and witness heard her say that she would not pay 
the money because she did not know the man who had the receipt; 
that one of the instructions of the defendant company 

18 printed on the premium receipt books issued in connection 
with the smaller policies is that premiums should not be 

paid to strangers but only to those introduced by the Assistant 
Superintendent; that when insured told the agent she would not 
pay him that the agent told her she had better come to the office on 
Monday and pay the money and that insured replied that she would 
be down on Monday; that witness herself went down to the office 
on the Monday following the Saturday in question with the money 
and was told at the office to take the money back and keep it until 
the next week when they would send an agent to her house; that 
witness took the money back to her home and the following week 
a Mr. Fischer, who was a new agent, brought the receipt; that wit¬ 
ness did not know whether or not Mr. Fischer was the man who 
called on the Saturday before; that Mr. Fischer collected on the 
smaller policies at that time and that witness was not in the room 
but in the adjoining room which had a folding door and which 
was open and she heard the full conversation; that her daughter 
paid the agent the amount of money called for by the receipt and 
the agent gave the receipt to witness’ daughter; that the agent had 
not been to the house to collect on the smaller policies for several 
weeks; that sometime before this witness was told that there was 
a dividend of — Dollars due on her smaller policies and that the 
agent took the book to the office to credit the amount thereon; that 
after the death of the insured, witness notified the defendant com¬ 
pany of her death; that after the death of insured the agent of the 
Company came to her home and asked her a number of questions 
concerning the death of her daughter, which she answered. 

19 On cross-examination, witness testified that she did not 
sign any papers nor did her daughter sign any papers on the 

26th day of May, 1910, when Mr. Fischer called to collect the pre¬ 
mium on the policy in question and also on the smaller policies; and 
that witness had never heard of any such paper being signed by her 
until after the suit was filed. W itness was here shown paper known 
as the application to the Metropolitan Life Insurance Company for 
restoration of policy, dated May 26, 1910, signed “Mrs. R. Burch” 
and “Ella R. Burch” and was asked if the signature “Mrs. R. Burch” 
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was hers, to which she replied “No.” She was then asked if the sig¬ 
nature “Ella R. Burch” was the signature of her daughter, to which 
she answered that it did not look like her signature and that she 
thought it was not; that witness had seen her daughter write her 
name and knew her signature; that she thought the name “Ella R. 
Burch”, as written in the body of the application was her daughter’s 
signature; witness was then shown two papers, one a declaration 
made by claimant in connection with the attending physician 
statements and the other known as claimant’s statement and asked 
if the name “Susan Rebecca Burch” written on both of said papers 
was her signature to which she replied “No”; witness was then asked 
if she had made affidavit to one of the papers before a Notary Pub¬ 
lic as to the truth of the contents therein contained, to which wit¬ 
ness replied that she may have. 

Thereupon plaintiff’s attorney admitted on the record that said 
papers were signed by the witness. 

20 Witness further testified on cross-examination that she did 
not remember whether she was asked any questions concern¬ 
ing the number of children she had had. the causes of their death 
and other questions contained in claimant’s statement of proofs of 
death, but supposed she was, as the agent asked her a number of 
questions which she answered; that she did not remember whether 
she got the doctor’s certificate or not but she supposed she did: that 
she did not answer the question that her daughter had left Mayer 
Brothers about April 10, 1910, on account of cough, because she 
did not leave for that reason. Witness further testified on cross- 
examination that when she called at the office of the Company in 
this City to pay the premium due on April 14, 1910, she was not 
told that the reason they would not receive the premium was because 
the policy had lapsed. 

Thereupon the plaintiff rested. 

Whereupon the defendant, in order to maintain the issues on its 
part joined, called as a witness on its behalf, Harry Fischer, who 
testified in substance as follows: That he is a resident of Baltimore 
City, Maryland, and at present employed as an agent of an insur¬ 
ance company; that he was formerly employed as agent by the 
Metropolitan Life Insurance Company of Washington, D. C.; that 
he was introduced to this debit by Assistant Superintendent Rice 
and began work as agent on April 18, 1910 and continued in the 
employment of the said Company until November, 1910; that he 
knows the plaintiff, Susan R. Burch, and knew her daughter, who 
was insured under the policy sued on in this cause; that he was 
introduced to Mrs. Burch on April 18, 1910, by Assistant 

21 Superintendent Rice and in addition to the policy sued on 
that he collected fifteen cents a week premiums at the home 

of the plaintiff on two smaller policies during the time he was em¬ 
ployed as agent by the defendant company; that he knew nothing 
about the policy on the life of Ella R. Burch sued on in this case 
until about three weeks after he had been working for the defend- 
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ant company; that at that time he was given a receipt by Mr. Winn, 
an Assistant Superintendent of the defendant company, and told to 
collect the premium due thereon; that he went to the home of the 
plaintiff and saw Ella R. Burch, the insured; that he rang the bell 
and plaintiff came to the door; that he made known the object of 
his visit and that plaintiff then called her daughter, the insured, 
to whom he told that he was there for the purpose of collecting the 
premium due on said policy; that the insured informed him that 
she did not have the money but would call at the Company and pay 
the premium; that he told the insured that she had better call on 
Monday and pay the premium or otherwise the policy would be 
lapsed for non-payment of premium; that he heard nothing more 
about it again for about three weeks when he was told by Mr. Winn 
to go over to insured’s house and have her sign a revival application 
for the restoration of said policy which had been lapsed; that he 
called at the house on that day, which was (he 26th day of May, 
1910, and filled up the blank application for the restoration of the 
policy and that the answers to the questions therein were correctly 
recorded by him and that he then gave the application to the in¬ 
sured. who read it and signed it in his presence; that the plaintiff 
then came in and signed the application also in his presence; 
22 that upon obtaining the revival application duly signed he 
received the premium which was due on April 14, 1910, and 
gave a provisional receipt; that he does not know when the premium 
receipt introduced in evidence by the plaintiff for premium due on 
April 14, 1910, but which was dated May 26, 1910, was given to 
the plaintiff nor could he recall whether he himself had given it to 
her later, but he is positive that he only gave a provisional receipt 
on the day when he obtained the application for the restoration of 
said policy. 

On cross-examination, witness testified that the receipt dated May 
26, 1910, bore his signature, but that the did not know when the 
receipt was given: that he did not know when the revival applica¬ 
tion was taken up and the premium receipt given and could not 
recall whether he had given insured the premium receipt; that he 
knew nothing about the policy sued on until about three weeks 
after he was introduced on this debit on April 18, 1910. 

The defendant, to further maintain the issues on its part joined, 
offered in evidence the application for the restoration of the policy, 
which was objected to by counsel for the plaintiff; but the Court 
received the same in evidence subject to the right of the plaintiff’s 
counsel later to strike it out. Said application for the restoration of 
policy is in the words and figures following, to-wit: 


(Here follows sheet marked p. 23.) 




<2* - v. 1 g -- ^“.lsff 8 

,, . „ „ Application to the Metropolitan Life Insurance Company 

District.Wash..,...IL...C«. ** . 1 3 

Revived by Date of Collection of Revival is hereby made for the restoration of Policy No.129224.7. . C 

Debit No... Arrears.-191- / 

which Policy lapsed for the non-payment of .Premium due.. ApT. .11.. 14/. r lQ. 

and to induce said Company, to restore the same, it is hereby declared that 


Revived by 
Debit No... 


Date of Collection of Revival 
Arrears..-- -191- 


Blla ...B.,.„B.urch. 


Name 

Present Occupation.—Cl e'i-H-Store .-. Residence.3.Q-.-50.--C.^J7lT3-r.i<J5e...PlaC.e. 

heretofore insured under said Policy, is this day alive and in sound health; that h6T habits are sober and temperate; that She has not, since said 
Policy was issued, been sick or afflicted with any disease, or met with any accident, or been physically prevented from attending or unable to attend to 
business, or consulted or been attended by any physician, except {state in detail dates when sick, diseases, how long sick, name of physician in attendance ): 

.no JIG. 


And it is further declared that since this Policy was issued no application has been made to any Company or Association for insurance on this 

life on which a Policy has NOT been issued on the plan and premium rate originally applied for, except.110X15. 

and that no such application is now pending or' awaiting decision in any corporation, except.. 

And it is expressly agreed by the undersigned that if said Company grant said restoration it shall be under the condition that, if the foregoing 
statements be in any respect untrue the Policy will be void and all premiums paid forfeited. 


Dated at ..Washington 

this . 26-th-. 


. State of ..) 

.day of .May.191 -.0. j 


witness .-Ha r.r y.. ."E.x. s.c.hs XI. 


Mrs*..R* ..Burch... 

(Signature of person named as beneficiary.) 

Ella R. Burch 

(Signature of person heretofore insured.) 


DATE RECEIVED 

JUH6 1 K „ C . Premium Charge 


FOR HOME OFFICE USE ONLY 


Decision 


Not to—Charge Book 


amount 


Notations. 


DIVIDEND PAYABLE 


DATE DUE 


STANDING 


C 4035 /26 D. C. Cl68 6/2 

.E/6/2 


0. K. 2/10 

f. J. A« 



6/6 


Remitted in.....9*. 9..Account. 


IT IS IMPORTANT tn&t this form bo FULLY completed-—dated and witnessed. 
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24 Thereupon the defendant called as witness Dr. William 

C. Gwynn, who testified that he is a practicing physician in 
the City of Washington, District of Columbia, and has been in active 
practice for about seven years; that he knew the plaintiff and her 
daughter, the insured; that he was family physician for the plaintiff 
and was the physician for Ella R. Burch, the insured; that he was 
consulted by the insured and attended her professionally from April 
10, 1910, until September 26, 1910, when she died. Thereupon the 
witness was asked the following question: When you were con¬ 
sulted by and attended insured on April 10, 1910, in your opinion 
was she in sound health? To which, witness answered that she was 
not. Witness was then asked the question as to whether or not in¬ 
sured was, in his opinion, in sound health at any time between the 
10th day of April, 1910, and the 26th day of September, 1910, the 
date of her death, to which he answered that she was not. 

To the foregoing questions and answers the counsel for the plain¬ 
tiff objected, but the Court overruled the objection with the right in 
the plaintiff’s counsel to move to strike out the answers at the close 
of the testimony. 

Witness was here shown a paper signed by him, known as “At¬ 
tending Physician’s Statements”, which lie identified and testified 
that the same was in his handwriting and that he had duly signed it 
and that the statements therein contained were true; and that he 


made oath to it before a Notary Public and was of the opinion that 
he had sent it or delivered it to the plaintiff. 

On cross-examination witness testified that he had no spe- 
25 cial record of having treated the insured on April 10, 1910, 
but believed that that was the date of the commencement of 


his treatment of insured; that his records only show that he was 
called in professionally at the home of the plaintiff on that date, 
but that he has no distinct recollection on the subject; that the in¬ 
sured died from pulmonary tuberculosis; that it is very difficult to 
detect tuberculosis in its incipiency but that he had no doubt in his 
own mind that the insured had tuberculosis and subsequently died 
from it; that he made no microscopical examination of the sputum. 


The defendant, to further maintain the issues on its part joined, 
called as witness on its behalf. Robert M. Rice, who testified in sub¬ 
stance as follows; That he is an Assistant Superintendent of the 
Metropolitan Life Insurance Company and has been such Assistant 
Superintendent for a number of years; that he collected on the debit 
which included the home of the plaintiff for sometime, beginning in 
March and ending in April, 1910; that he introduced agent Fisher 
on this debit on April 18, 1910; that he collected on the industrial 
policies held by plaintiff for several weeks prior to April 13th, 1910; 
that he collected on the small policies on April 13th, 1910; that 
either beginning the week of April 11, 1910, or the week beginning 
April 18, 1910, he called on the insured to collect the premium on 
the policy sued on in this cause; that insured told him that she did 
not have the money then but would call at the office and pay it; that 
he returned the premium receipt to the office and noted on the stub 
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thereof the statement made by the insured to the effect that 

26 she would call at the office and pay it; that he called at the 
house once or twice after introducing ex-agent Fischer 

on the debit to collect on the small policies carried by the plaintiff 
and that upon one of his visits to the house he obtained possession 
of her premium receipt book showing payments, on the smaller 
policies for the purpose of crediting ,thereon a dividend which had 
matured on said policies. That he only called upon one occasion to 
collect the premium due on April 14, 1910, on the policy sued on 
in this cause. 

On cross-examination witness testified that he was not positive as 
to the date when he called to collect the premium on said policy but 
believed it was either the week commencing April 1.1th or the week 
beginning April 18th. Witness was then shown a premium receipt 
book ami testified that he made the entry of receipt of premium on 
the smaller industrial policies on April 18, 1910, and thought that 
that was the date when he called to collect the premium on the policy 
sued ou in this cause; that he had the premium receipt for said policy 
with him at the time he called; that the plaintiff was entitled to 
dividends on her two smaller policies and that he took the premium 
receipt book for the purpose of crediting the dividends thereon; that 
the dividends paid up the policies to about the 23rd of May, 1910, 
and that the first monev collected on the said smaller policies after 
the 13th of April was on the 23rd of May, 1910; that the dividend 
credited on the book was in witness’ handwriting done at the office 
of the Company in this City; that the endorsement of John Dolpli 
was put on in the office of the Company; that he does not 

27 know when he returned the book to the plaintiff but thinks 
it was within a week thereafter as it is the custom to return 

the books as soon as possible. 

To further maintain the issues on its part joined, the defendant 
called as witness Hilary F. Winn, who testified in substance as fol¬ 
lows: That he is one of the Assistant Superintendents of the Metro¬ 
politan Life Insurance Company and has been for a number of 
years; that he has been connected with the Metropolitan Life In¬ 
surance Company for a number of years in the capacity of agent 
and assistant superintendent and that he does not know the plaintiff 
nor did he know her daughter, the insured; that he gave the pre¬ 
mium receipt for premium due on April 14, 1910 on the policy sued 
on in this cause to agent Fischer to collect but does not recall the 
date; that Fischer returned the receipt marked “Will pay at office”; 
that plaintiff came to the office and tendered the money in payment 
of premium due on April 14, 1910, but he does not remember the 
date, but thinks it was the Saturday before the 26th day of May, 
1910: that the money tendered in payment of premium was refused 
as the policy had lapsed and the receipt therefor had been forwarded 
to New York and was in New York at that time; that he does not 
know what was told to Mrs. Burch at the office with respect to the 
lapsing of the policy; that thereafter he gave agent Fischer a revival 
application and directed him to go to the house and obtain the sig¬ 
nature of the insured and the beneficiary; that agent Fischer re- 
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CLAIM DEPARTMENT 
Intermediate branch. 


, Yrnf.XLUX* .d.-r. f%^L.. to^. Ed - 9W 

~ >- 'T FORM C. 134, PART II. 

DECLARATION MADE BY CLAIMANT. 

TO THE METROPOLITAN LIFE INSURANCE COMPANY. 

I desire io file the following statement by attending physician with and as part of the Proofs of Death submitted by 
me to your Company on account of Policy No. ..3*292247C Name of Insured _ft* Burch_ _ 


Dated at .wanning^ on —... 3rd day of. .. .95.?. •„... j$ 1.0 

wan**, .Hilary ...I./» linn.. .Sus an Rebecca Burch claimant. 

ATTENDING PHYSICIAN’S STATEMENTS. 

A# the Company preserves a record of Ita mortality experience, the report of the Attending Physician will be of great aervloe If precise and full anawers are given to the following 

questions; it will also facilitate prompt examination of the claim. 

Before signing, kindly read over your answers, to see whether they are as exhaustive as you can make them. 

Note.—If you have any facts which you prefer not to enter upon this certificate, please make them the subject of special correspondence with the Home Office, New York. 


Oct • 


1. Pall name of Deceased? 


Ella H. Burch 


2. Residence? 


No-3- Q3Q —Caiabrldge PI ..street. 

City or Town .Utah. -State. ...Be C * 


3. Occupation? 

Clerk 


4. White or colored? 

Ifhlte 


5. Age at death? 

33 


6. Apparent age at death? 

33 


7. Date of death? 

Year... _j.aio.__ 
Month.Sept* 


Day- 


8. Cause of death? 

I. Chief or Primary... 


Pulmonary T ub erculosis 


II. Contributing or Secondary... Exll4U8t toil 


0. How long had Deceased been ill 
when you were called to attend? 


One week 


10. For what disease or diseases have you at any time attended Deceased PRIOR to last illness, and what was their duration? 


DATES OP ATTENDANCE. 


DISEASES. 


DURATION OK DISEASES. 


DAY. 


10ih April 19iq 


MONTH. 


YEAR. 


Pulmonary Tuberculosis 


Until death Sept.26th/10 


11. Did Deceased ever suffer from Phthisis Pulmonalis, 
or any other form of Consumption or Pulmonary disease ? 
If so, please specify. 

Yes. Phthisis Pulmonalis 


Was Deceased ever treated by any otter 
physician or at any hospital or other institution 
prior to, during or subsequent to your at¬ 
tendance ? If so, please specify. 


Ho. 


12. Was Deceased afflicted with any infirmity, deformity, 
or chronic disease.' If so, please specify. 


No 


IS. Did any member of Deceased’s familv die of Con¬ 
sumption ? If so, please give relationship and'date of death. 


15. Was death the result of Deceased’s 
own hand or act ? 


No. 


Not 


16. Have you previously filled ont a 
Certificate for this or an jrot her Company 
Of this death ? If so, please specify. 


18. To what extent, if any, did Deceased 
use intoxicants? 


18. Was death caused, directly or indirectly, by the 
use of intoxicating drink, opium, or other drug ? 


Prudentlal 


to my knowledge 


IT. Are there any other particulars relating to 
the sickness or habits of Deceased with which 
yon think the Company should be made ac¬ 
quainted? If so, please specify. 




20. Was an inquest or Post Mortem examination held ? 


































11. Did Deceased ever suffer from Phthisis Puimonalis, 11 Was Deceased afflicted with any infirmity, deformity, 11 Did any member of Deceased’s familv die of Con- 
• an v other form of Consumot ion or Pulmonary disease? or chronic disease.* If so, please specify. sumption? If so, please give relationship and'date of death. 


or any other form of Consumption or Pulmonary disease? or chronic disease.* If so, please specify. 
If so, please specify. 

Yes. Phthisis Puimonalis No 


ay men 
If so, pi 


ease give relationship and'date of death. 


lot ti 


I*. Was Deceased ever treated by any other 15. Was death the result of Deceased’s 16. Have you previously filled out a 17. Are there any other particulars relating to 
physician or at any hospital or other institution Own hand or act ? Certificate for this or anyotherCompany the sickness or habits of Deceased with which 


prior to, during or subsequent to your at¬ 
tendance ? If so, please specify. 


Certificate for this or anyotherCompany the sickness or habits of Deceased with which 
Of this death ? If so, please specify. you think the Company should be made ac¬ 
quainted ? If so, please specify. 


No. 


No. 


Prudentlal 


18. To what extent, if any, did Deceased 19. Was death caused, directly or iodirectly, by the 30. Was an inquest or Post Mortem examination held? 
use intoxicants? use of intoxicating drink, opium, or other drug? 


None 


No. 


No. 


I Hereby Certify that I attended the Deceased from — _ April 10th/l0. -, to. S.ep.fc ...... ~£.6.t h-- 19 IQ 

that I signed the Certificate on file at the office of the Board of Health or Register of Vital Statistics, and that the answers as above recorded are complete 
aud true to the best of my knowledge and belief. 

Signature of Physician. .11 llJUuL.C,. flsynn __.. 

/ 

Residence: No. and Street..-•— -City or Town Wash *..State... .. 

f state of. ) District 

Wash ingt on, J). C. r Be . a Rot ary Public. ...<« and for th* atovaaaaQOBU mm 

COUNTY OF _} 

; this 29.tll. day of. .S8pt-19 i0 appeared — W.i .X.i. i _C *——known to me as a physician in regular standing , and 

made oath that he personally signed the above statement and the answers by him given to the foregoing questions are true and full to the best of his 
knowledge and belief. 

[seal.] ....Henry W,.Offutt..._ 

Notary or Justice of P eace must attach Certificate (from County Cl erk or Court of Recordof authority to administer oath. 

Notary Public 

Wisconsin Ave* and N St. 

Washington*!). C. 


£9 
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FORM C. 134, PART f 

INTERMEDIATE BRANCH^METROPOLITAN LIFE INSURANCE CO. 


9-27-10 

CLAIM DEPARTMENT. 


I. CLAIMANT’S STATEMENT. 


To be made by the person olaiming the Insurance. 


POLICIES. 

# 0 .1292247- C 1909 July, 14 


YF.AR. 


DATE. 
MONTH. 


DAY. 


FULL NAME OF DECEASED. 

Ella R. Burch 


Mo. 

Mo. 


RESIDENCE. 


303 0 C am bridge Place t H.V . 


AMOUNT CLAIMED. 

*- 500 - 

$ - 

s - 


USE INK ONLY. EVERY QUESTION MUST BE FULLY ANSWERED OR THE PROOFS WILL BE RETURNED. Total, I- 


500 


t. (a) Birthplace of deceased? 
Town .. 


County-.- 

State or Country 


(b) Date of Birth . 


Charles 

_Uft-rvlanH 

YEAR. 

1876 


MONTH. 


July 


DAY. 

27 


2. Place of death of deceased? 

Street and No.— 3030- 


Town or City 

County- 

State-- 


Washi ng* o n 


D , C, 


3. Date of Death? 

1910- 


Year i 

MontS©pt 

26 th 


Day 


4. Cause of Death ? (Give fnll particulars.) 


Pulmonary Tuberculosis 


3. Occupation of deceased? (If more than one, specify 
in detail) 


Clerk--Dry Goods 


6. Was deceased at any time connected, directly or in¬ 
directly, with the ale, wine or liquor business? If so, 
when? 


7. Name and address of deceased’s last employer ? 

Name. May ers Bros .. 

rw„r,.a- D ry Goods Mer chant 

Street- 945 2 St.. N.W. . 

City .W ashington. .. 

State.... 


D. C. 


8. When did deceased quit work, and why? 


About April 10, 1910. 


Account cough* 


9. Upon what date did deceased first 
consults physician for last sickness? 


April 10, 19X6 


10. Give names and addresses of all Physicians who attended or were consulted by deceased during last sickness. 


William 0. Gwynn 

3336 0 St., N. W., 
Washington, D. C. 


11. For how long was deceased confined to house and 

prevented from attending to business by last 
sickness ? 


Five and one-half 

(since April 1(| 


12. What was the duration # of 
sickness? 


deceased’s last 


Years- 

Months- 2 

Days- 


13. Had deceased ever been an inmate of or received treat¬ 
ment at anv Hospital, Dispensary or other Institution! 
If so, give full particulars. 


No 


14. What sickness previous to the last one hss deceased ever had ? Give full par¬ 
ticulars of each sickness, with dates and duration of each. 


None 


15. Give names and addresses of all Physicians who attended deceased at ant 
time prior to last sickn« 


None other. 


16. (a) Did deceased ever meet with any accident or sfdtrgo any surgical 
operation? If so, give dates and fnll particulars. XI0 


(b) Were deceased’s habits of life 


Yes. 


1 '/ (a) Has this Company ever paid a claim on any member of deceased’s family 

If so, give particulars. 

Kenneth Burch Brother 




(b) RH 'iny 'appTlcaticfft for Insurant*?* ever been made to any Companj 

Gnr4>Hr nr AunrUHnn Ml whlrh a. nalicv VU HOT OR ANTED? 








































ust furnish 


81 

u £ 

QC ° 

hi © 

Z 

H 

u. 

O 

> 

CL 

O 

O 

o 

u 


H 

QC 

U 

O 


Five and one-half 

(since April 10 


Months - 
Days— 


No 


C 

E 


14. What sickness previous to the last one has deceased ever had? Give full par¬ 
ticulars of each sickness, with dates and duration of each. 

None 


15. Give names and addresses of all Physicians who attended deceased at ant 
time prior to last sickness. 

None other. 


16. (a) Did deceased ever meet with any accident or undergo any surgical 
operation? If so, give dates and full particulars. £<0 

(b) Were deceased’s habits of life correct, sober and temperate* Ye B . 

(c) Had they always been so? Yes 


I? (a) Has this Company ever paid a claim on any member of deceased's family 
If so, give particulars. 

Kenneth Burch Brother 




(b) Had any "appTlcaticfft Tor Insurant^ ever been made to any Companj 
Society or Association on which a policy was NOT granted? 


No 


18. Are there any other Policies on da- 
ceased in this Company ? If so, give 
numbers and amounts. 

No 


19 . Was deceased insured in any other 
Company or Society? If so, state 
names of Companies or Societies 'and 

pyeaentrartTf-e I 


ns 


Do. 

$167.00 


20. Who made application for this insur¬ 
ance? State name and relationship. 


Ella R. Burch 


21. By whom have the premiums bees 
paid? 


Ella R. Burch 


22. Was deceased in receipt of a Pension ? If so, 
state date granted ana where. 


No 


25. Was deceased blind, deaf, dumb, or afflicted with any mental 
disease or physicial Infirmity or deformity? If so, give fall 
particulars and state how long such had existed. 


No 


24. (a) Was deceased married? 


Ho 

(b) If married, is widow or widower all vs 


Claimants art required to produce, at thair own axpensa, such medical taatimony as to causa of death and duration of sick* 
ness, as shsll be satisfactory to the Company, 


30 












IS. Arc deceased's father and mother living? Mother DEAD » Jfive the following particulars: 



AGE 

AT DEATH. 

FULL NAVE. 

CAUSE OF DEATH. 

PLACE OF DEATH. 

DATE OF DEATH. 

Father 

66 

Henry A.Burch 

Seneral deb Hit 

y Washington,D.C. 

Dec. 30.1906 

Mother 

65 

Susan H. Burch 

• 



-.... 







J6. Give names in full and ages of deceased’s brothers and sisters. IJVlNG. 


NAVE. 

AGE. 

EAKE. 

AGE. 

EAXBe 

AGE. 

Lizzie G. Hyde 

37 

Dennis C. Burch 

35 

Joseph C. Burch 

25 

Harry P. Burch 

39 

Edvard L. " 

27 

Albert A. " 

23 

• 




J oseph R. " 

_21 


27. Give the following particulars of deceased’s brothers and sisters who are dead? 


NAME IN FULL. 

AGE 

AT DBATHs 

CAUSE OF DEATH. 

PLACE OP PEATH. 

DATE OF DEATH. 

Kenneth Burch 
Clarence M 

21 

27 

Pneumonia j 
Pulmonary Tuber¬ 
culosis . 

Washington, D. C. 

M M 

Dec.30, 1895 
Feb. 26, 1904 




» 

* 


28. Give names in fall and agee of deceased’s children now living. 


29 . Has father, mother, brother, or sister, ever had Consumption or any Pulmonary, Scrofu- 
__Iona, or Constitutional Disease or Insanity? If so, give n a m es, re l a tta nshlmcsnaea of 













No children 


death an 

Clarence Burch, Pulmonary Tuberculosis 

Peb. 26, 1904. 


ploy*of this Company ? If so where and in what 

capacity ? 



The undersigned hereby certifies that the foregoing answers apply to the life heretofore insured under the above-numbered Policy; that all 
premiums under said Policy have been duly paid; that the undersigned has a good and valid interest to the amount assured in the life of said de¬ 
ceased; and that whatever other and further proqfs may be required by the Metropolitan Life Insurance Company, will be furnished by the 
undersigned upon demand by said Company. 

_Susan Rebecca Burch _ Age 65 

STATE OF District of . 

. Street . „ 3030 Cambri dge Place.. 

county of . . Columbia. j 

Washington D. C. City or town-- - State.._ 

Notary op Justice of Peace must attach Certificate of Authority (from County Ctork or Court of Record) to administer oath. 


State 


Before me , a — B.Q.t.8r y _ Pub lic —£ n an gj or above County and State , this - day temb 6 r _ 

appeared .SW.S an RcbCC C d Burch,. _known to me , and made oath that B. he personally signed the above statement 

[seal.] and that the answers by h BTL-given to the foregoing questions are true and full to the best of h&JC. . knowledge and belief. 

J. McKenney Berry 

Wntarv Public. 


SECTION 578 OP THE PENAL CODE OP THE STATE OP NEW YORK j **A person who, knowing It to be ouch, either presents or causes to be presented a false 
er fraudulent claim, or any proof in support of such claim, far the payment of a loss upon a contract of Insurance, is punishable by Imprisonment for not more thaa 
■ve years or by a fine of not more than five hundred dollars or by both such fine and imprisonment.” 



























SUSAN R. BURCH. 
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turned the application for restoration signed by the insured and her 
mother, the beneficiary in this cause; and that thereafter the policy 
was revived. 

*28 On cross-examination, witness testified that he did not 

know the date when plaintiff came to the office; that he does 
not know when he gave agent Fischer the receipt for premium due; 
that he also gave a receipt to Assistant Superintendent Rice and he 
returned it with the same notation as agent Fischer to the effect that 
insured would call at the office and pay the bill; that he called on 
plaintiff after the death of her daughter for the purpose of obtain¬ 
ing her signature to the doctor’s certificate filed as part of the proofs 
of death. 


The defendant to further maintain the issues on its part joined 
offered in evidence the proofs of death in the words and figures as 
follows: 


(Here follow sheets marked pp. *29 & 30.) 


31 Thereupon the plaintiff, by her attorney, moved the Court 
to strike from the record the application for the restoration 

of the policy for the reason that a copy of the same had not been at¬ 
tached to tlie policy as required by the Code of Laws for the Dis¬ 
trict of Columbia, and therefore could not be introduced in evi¬ 
dence. After argument, the motion was granted. To the granting 
of said motion, striking from the record the revival application, the 
defendant, by its attorney, then and there excepted, and the same 
was duly noted on the minutes of the Court. 

Counsel for the plaintiff then moved the Court to strike from 
the record that portion of the testimony of Dr. Gwynn in respect to 
insured not being in sound health from April 10, 1910, to Septem¬ 
ber 20, 1910, for the reason that the same was in violation of the 
statute prohibiting physicians from testifying. The Court, after 
argument, granted the motion, to which said ruling the defendant, 
by its counsel, then and there excepted, and the same was noted on 
the minutes of the Court. 

Counsel for the defendant thereupon stated that in view of the 
Court’s ruling in respect to the revival application that there was 
no question of fact to go to the Jury, and that the defendant was 
without any defense to the policy for the reason that the only defense 
was in respect to breach of warranties contained in the application 
for restoration, and that there seemed no reason why the Court 
should not direct the jury to return a verdict for the plaintiff. 

The Court thereupon ruled that the defendant was without de¬ 
fense to the action and thereupon instructed the jury to re- 

32 turn a verdict for the plaintiff; to which ruling the defend¬ 
ant, by its counsel, duly excepted and said exception was 

noted on the minutes of the Court. 
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Counsel for the plaintiff thereupon moved the Court to submit 
to the Jury for a special finding of fact the question as to whether 
or not the policy was in fact lapsed by the Company for the non¬ 
payment of the premium due on April 14, 1910; to which ruling 
the defendant, bv its counsel, then and there excepted, and said 
exception was duly noted on the minutes of the Court. 

Thereupon the Court submitted to the Jury, after instructing them 
a* to the law, the following question, to-wit: ‘‘When the payment 
of May 2>th, 1910, was made, had the policy lapsed? To which 
question the Jury answered “No.” 

Thereupon the Court instructed the Jury, upon the whole evi¬ 
dence in the case to return a verdict for the plaintiff, which was 
accordinglv done; to which instructions to the Jury the defendant, 
by its counsel, then and there excepted and said exception was duly 
noted on the minutes of the Court. 

After the noting of the said exceptions hereinbefore set forth and 
the making of the same a part of the record, which is also made a 
part hereof, and because the matters and things herein recited which 
are not matters of record may be made to appear as matters of record, 
ami in order that the plaintiff may have his case reviewed on ap¬ 
peal by the Court of Appeals, the defendant, by its counsel, moves 
the Court to sign this, its Bill of Exceptions, to have the 
33 same force and effect as if each and every one of said ex¬ 
ceptions had been separately signed, which motion is by the 
Court granted, and thereupon the defendant tenders this, its Bill of 
Exceptions, and requests the Court to sign the same according to the 
statute in such case made and provided, and it is accordingly done, 
now for then, this 22d day of June A. D., 1912. 

WENDELL P. STAFFORD, Justice. 

Settled by agreement. 

W. GWYNN GARDINER, Att’y for Pl’fff. 

BERRA" & MINOR, Atfys for Deft. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed June 22, 1912. 

******* 

In the matter of the appeal of the defendant in the above entitled 
suit from the judgment entered therein on the 4th day of June, A. 
D., 1912, the appellant designates the following papers and proceed¬ 
ings as the record on appeal: 

1. The declaration. Particulars of Demand and Supporting Affi¬ 
davit. 

2. Plea of Defendant Metropolitan Life Insurance Company and 
Supporting Affidavit. 

3. Joinder of Issue. 

4. Verdict and Judgment with Notice of Appeal in Open Court. 

5. Bill of Exceptions. 









SUSAN R. BURCH. 
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6. Memo, of Supersedeas Bond approved and filed. 

7. Copy of this designation, including acknowledgment 
34 by counsel for appellee of service of a copy of this designation 
upon him. 

BERRY & MINOR, 
Attorneys for Appellant. 

Washington, D. C., June 21 at, 1912. 

W. G. Gardiner, Esq., Attorney for Susan R. Burch. 

Sir: Take notice that we have this day filed with the Clerk of the 
Supreme Court of the District of Columbia, the foregoing designa¬ 
tion in the above entitled case. 

BERRY & MINOR, 
Attorneys for Appellant. 


Service of the foregoing designation of the record on appeal, ac¬ 
knowledged this 21 day of June, A. D., 1912. 

W. GWYNN GARDINER, 

Attorney for Appellee. 


35 


* 


Assignment of Eirors on Appeal. 

Filed July 3, 1912. 

* * * * * 
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The Court erred: 

(1) In not admitting in evidence on behalf of the defendant the 
applications signed by the insured for restoration of the policy sued 
on. 

(2) In granting the motion of the plaintiff to exclude from the 
record testimony of Dr. Wm. C. Gwynn to the effect that the insured 
was not in sound health on April 10, 1910; and was not in sound 
health from April 10, 1910, to September 26, 1910. 

(3) In directing a verdict for the plaintiff. 

(4) In submitting to the jury for a special finding of fact the 
question: “When the payment of May 26th, 1910, was made, had 
the policy lapsed?” 

BERRY & MINOR, 
Attorneys for Defendant . 


36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 



I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
- 35, both inclusive, to be a true and correct transcript of the record, 

3—2441a 






18 METROPOLITAN LTFE T NS TRANCE COMPANY VS. SUSAN R. BURCH. 

according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 53173 at Law, wherein 
Susan R. Burch is Plaintiff and Metropolitan Life Insurance Com¬ 
pany, a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of July, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2441. Metropolitan Life Insurance Company, a corporation, ap¬ 
pellant, vs. Susan R. Burch. Court of Appeals, District of Columbia. 
Filed Jul- 9, 1912. Henry W. Hodges, Clerk. 
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IN THE 





OCTOBER TERM, 1912. 


No. 2441. 


METROPOLITAN LIFE INSURANCE COMPANY, 
a Corporation, Appellant, 


V8. 

SUSAN R. BURCH, Appellee. 


BRIEF FOR APPELLANT. 


Satement of Case. 

On the 14th day of July, 1909, a policy of insurance was 
issued by the Metropolitan Life Insurance Company to one 
Ella R. Burch., Said policy provides, among other things, 
as follows, to wit: 

“The Metropolitan Life Insurance Company, in 
consideration of the quarter annual premium of six 
and 13/100 dollars, and of the payment of a like 
amount upon each fourteenth day of July, October, 
January, and April hereafter until twenty full years' 



premium shall have been paid or until the prior 
death of the insured, promises to pay, * * * 

******* 

“Payment of Premiums.—The company will ac¬ 
cept payment of premiums at other times than as 
stated above, as follows: 

“Except as herein provided the payment of a 
premium or instalment thereof shall not maintain 
the policy in force beyond the date when the next 
premium or instalment thereof is payable. 

“All premiums are payable in advance at said 
home ollice or to any agent of the company upon 
delivery, on or before date due, of a receipt signed 
by the president, vice-president, secretary or actuary 
of the company and countersigned by said agent. 

“A grace of thirty-one days subject to an interest 
charge at the rate of five per centum per annum shall 
be granted for the payment of every premium after 
the first year, during which time the insurance shall 
continue in force. If death occur within the days 
of grace the unpaid portion of the premium for the 
then current policy year shall be deducted from the 
amount payable hereunder. 

******* 

“No person except an executive officer of the com¬ 
pany as aforesaid has power to modify, or in event 
of lapse to reinstate this policy or to extend the time 
for paying a premium A 

The insured failed to pay the quarterly premium due on 
April 14, 1910, and by' reason thereof the appellant com¬ 
pany lapsed the policy. 

On the 26th day of May, 1910, the insured and the bene¬ 
ficiary signed a written application to the company for the 
restoration of the policy, in which they declared, among 
other things, as an inducement for the restoration of the 
policy, to wit: 

“That the insured is this day alive and in sound 
health; that her habits are sober and temperate; that 
she has not, since said policy was issued, been sick 
or afflicted with any disease, or met with any acci- 






dent, or been physically prevented from attending 
or unable to attend to business, or consulted or been 
attended by any physician.” 

Said application for restoration further contained the fol¬ 
lowing agreement on the part of the insured and the bene¬ 
ficiary, to wit: 

“That if said company grant said restoration it 
shall be under the condition that, if the foregoing 
statements be in any respect untrue, the policy will 

• be void and all premiums paid forfeited.” 

That upon the signing and delivery of said application 
for the restoration of said policy the company received from 
the insured the premium which was due on said policy on 
April 14,1910, and gave a conditional receipt therefor, which 
was subsequently taken up and a receipt given showing that 
the premium due on April 14, 1910, was paid on May 26, 
1910. The insured died on September 26, 1910. One of 
the proofs of death submitted by the beneficiary after the 
death of the insured was the statement of the attending 
physician, I)r. William C. Gwynn, which was to the effect 
that insured had consulted him; that he attended her from 
April 10, 1910, to September 26, 1910, the date of her death, 
and that during that time she suffered from pulmonary 
tuberculosis, from which she died. 

Dr. William C. Gwynn, called as witness on behalf of the 
defendant, reiterated the statements made in his statement 
submitted as part of the proofs of death in respect to at¬ 
tendance and dates thereof. He further testified that the 
insured was not in sound health on April 10, 1910, nor 
in sound health at any time between April 10, 1910, and the 
date of her death. 

At the close of the testimony on both sides counsel for 
appellee moved the court to strike from the record the 
written application for the restoration of the policy, on the 
ground, among other things, that a copy thereof had not 
been attached to the policy as required by section 657 of 




the Code of Laws for the District of Columbia. The court, 
against the objection of appellant, granted said motion, 
whereupon appellant’s counsel stated that in view of the 
ruling of the court the appellant company was without any 
defense, for the reason that its whole defense was based 
upon breach of warranties and the untrue statements con¬ 
tained in the application for the restoration of the policy. 
Whereupon the court directed the jury to return a verdict 
in favor of the appellee. 

Thereupon counsel for appellee moved the court to submit 
to the jury the following question, to wit: 

“When the payment of May 26, 1910, was made 
had the policy lapsed?” 

The court, against the objection of counsel for appellant, 
granted said motion and submitted the same to the jury. 
Whereupon the jury answered the question: “No.” 

The appellee contended, among other tilings, that section 
657 of the Code of Laws for the District of Columbia was 
not complied with because the policy did not have attached 
to it a copy of the application for restoration, and therefore 
the appellant could not introduce it in evidence, and con¬ 
sequently could not raise any defense based on the warran¬ 
ties therein contained. 

Assignments of Error. 

The court erred: 

1. In not admitting in evidence on behalf of the defend¬ 
ant the applications signed by the insured for restoration of 
the policy sued on. 

% 

2. In granting the motion of the plaintiff to exclude from 
the record the testimony of Dr. William C. Gwynn. 

3. In directing a verdict for the plaintiff. 

4. In submitting to the jury for a special finding of fact 
the question: “When the payment of May 26, 1910, was 
made had the policy lapsed?” 
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ARGUMENT. 

I AND III. 

The court erred in not admitting in evidence on behalf of 
the defendant the application signed by the insured for 
restoration of the policy, and in directing a verdict for the 
plaintiff. ^ 

Section 657 of the Code of Laws for the District of 
Columbia reads as follows: 

“Sec. 657. Copy of Application to be Delivered 
with Policy.—Each life insurance company, benefit 
order and association doing a life insurance business 
in the District of Columbia shall deliver with each 
policy issued bv it a copy of the application made by 
the insured, so that the whole contract may appear 
in said application and policy, in default of which no 
defense shall be allowed to such policy on account of 
any thing contained in, or omitted from, such ap¬ 
plication.’ J 

It is respectfully contended that this provision of the law 
only refers to the original application for the policy and 
not to the application for the restoration or revival of the 
policy after it has once lapsed for non-payment of premiums. 
It proyides that each life insurance company doing business 
in the District of Columbia shall deliver with each policy 
issued by it a copy of the application, etc. 

In the case at bar no policy was delivered at the time of 
the making of the application for the restoration or the 
granting of the same, the policy being in the possession of 
the insured. The original contract between the parties had 
terminated, in accordance with its terms, by reason of the 
failure to pay the premiums when and as the same became 
due and payable, and no liability thereunder existed against 
the appellant company in favor of the insured. 
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The revival of the policy and the restoration of the orig¬ 
inal contract was based upon the warranties and conditions 
contained in the application therefor. It was a contract of 
revival—a new contract; and had nothing to do with the 
terms of the original policy. The appellant company does 
not seek to avoid the policy for any violation of its pro¬ 
visions, but seeks to avoid the contract of revival because of 
breach of warranties and conditions contained therein, 
which by reason thereof never in law revived the policy. 

While this court has decided that the whole of an original 
application for insurance must be attached to and delivered 
with the policy in order that the insurance companies shall 
have the benefit by way of defense of anything contained in 
such applications, yet the question in respect to attaching 
revival applications has never been considered by this court. 

In the case of Holden, Administratrix, vs. Metropolitan 
Life Insurance Company, 188 Mass., 73, the precise point 
being before the court, the court, among other things, says: 

“An inspection of the policy shows that it does not 
contain a reference to the application of the insured, 
either as part of the policy or as having any bear¬ 
ing thereon. It is true that there is a statement 
upon the policy that having lapsed it is revived 
upon certain warranties contained in the revival ap¬ 
plication, but this relates simply to the terms of the 
revival and not to the terms of the original policy. 
The language of the statute plainly has reference to 
an application upon which the original policy was 
issued, and not to any contract of revival. This view 
of the statute is further confirmed by the next clause 
in the same section, which provides that each appli¬ 
cation for such policy shall have printed, upon it in 
large bold faced type the following words: ‘Under the 
laws of Massachusetts each applicant for a policy 
of insurance to be issued hereunder is entitled to be 
furnished with a copy of this application attached 
to any policy issued thereon.’ The defendant does 
not seek to avoid the policy for any violation of the 
provisions, but seeks to avoid the contract of revival 
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upon the ground that it was void in the beginning, 
and the policy never was in law revived. Since the 
policy had elapsed and the revival was void, the 
judge rightly ordered a verdict for the defendant.” 

The application for the restoration of the policy was 
granted upon the express condition that if any of the state¬ 
ments contained therein be in any respect untrue, the policy 
should be void . The record clearly shows that several of 
the statements therein contained were untrue, and therefore 
the policy was never in law revived. 

Griffith vs. Metropolitan Life Insurance Company, 
36 D. C. App., 8. 

Healy vs. Met. Life Ins. Co., 37 D. C. App., 245. 

The proofs of death submitted by the appellee, as w r ell as 
the testimony of Dr. William C. Gwynn, clearly establish 
the fact that at the time of the making of the application 
for the restoration of the policy the insured was being at¬ 
tended by Dr. Gwynn, and had been since the 10th day of 
April, 1910, for pulmonary tuberculosis, which caused her 
death on September 26, 1910. 

In view of the foregoing, it is respectfully contended 
that the court erred in excluding from the record the in¬ 
sured’s application for the restoration of the policy and In 
directing a verdict in favor of the appellee. 

H. 

The court erred in granting the motion of the plaintiff to 
exclude from the record the testimony of Dr. William C. 
Gwynn. 

Section 1073 of the Code provides as follows: 

“Sec. 1073. Physicians, Testimony of.—In the 
courts of the District of Columbia no physician or 
surgeon shall be permitted, without the consent of 
the person afflicted, or of his legal representatives, to 
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disclose any information, confidential in its nature, 
which he shall have acquired in attending a patient 
in a professional capacity and which was necessary 
to enable him to act in that capacity. * * 


*» 


Dr. Gwynn testified in his examination in chief, among 
other things, that he was consulted by the insured and at¬ 
tended her professionally from April 10, 1910, to September 
26, 1910, when she died. He was then asked the following 
question and gave the following answer, to wit: “When you 
were consulted by and attended insured on April 10, 1910, 
in your opinion, was she in sound health?” To which wit¬ 
ness answered that she was not. Witness was then asked 
the question as to whether or not insured was, in his opinion, 
in sound health at any time between the 10th day of April, 
1910, and the 26tli day of September, 1910, the date of her 
death. To which witness answered that she was not. 

It is respectfully contended that the foregoing questions 
and answers propounded to Dr. Gwynn were not in violation 
of the provisions of section 1073, in that the answers given 
by the physician do not disclose any information confiden¬ 
tial in its nature. The answers simply disclose the fact 
that the insured was not in sound health, without disclosing 
the nature of the disease with which she suffered. 

In the case of Lear vs. Prudential Insurance Company, 
31 I). C. App., 192, the physician was asked, without ob¬ 
jection, a question similar to the above. It was then at¬ 
tempted to ascertain from the physician the nature of the 
disease with which the patient suffered, but the lower court 
ruled that the answer thereto might disclose information 
confidential in its nature, and refused to permit the physi¬ 
cian to testify. This court, in affirming the opinion of the 
low T er court, says, among other things, as follows: 


“We think no error was committed in excluding 
these questions, since the information w T hich it w T as 
sought to have disclosed, was ‘confidential in its 
nature’ and obtained in a professional capacity. 


Manifestly the statute was designed to prevent the 
disclosure by a physician of just such information 
as was attempted to be elicited by these questions. 
The witness had already, without objection, testified 
generally as to the health of the insured during the 
period he had been her physician. To state the 
nature of the disease with which she suffered he 
would have been compelled to disclose information 
highly confidential in its nature and which came to 
him in his professional capacity, and hence within 
the inhibition of the law.” 

The appellant company had already been furnished by 
the plaintiff-appellee with information as to the nature of 
the disease with which the insured suffered in the state¬ 
ments made by the physician under oath and filed as part 
of the proofs of death; but this information was not elicited 
or attempted to be elicited by the appellant company from 
the physician at the trial of this case. He was merely asked 
for his opinion as to whether or not the insured was in 
sound or unsound health between certain dates, although 
the nature of the disease was disclosed by the witness on the 
cross-examination of counsel for the plaintiff. 

- 

f 

IV. 


The court erred in submitting to the jury for a special 
finding of fact the question: “When the payment of May 
26,1910, was made had the policy lapsed?” 

The evidence submitted by the plaintiff-appellee estab¬ 
lished the fact that the quarterly premium due on the policy 
on July 14, 1909, was not paid until the 20th day of July, 
1909; that the premium due on October 14, 1909, was not 
paid until the 19th day of October, 1909; that the premium 
due on January 14, 1910, was not paid until the 6th day 
of February, 1910, and that the plaintiff-appellee and the 
insured had been in the habit of paying the premiums on 
said policy at witness' home. Counsel for plaintiff-appellee 









contended that because the company had accepted the pre¬ 
miums at other times than on the due date thereof that this 
constituted a course of dealing between the plaintiff and 
insured which placed the defendant company in the posi¬ 
tion of having waived the provision of the policy requiring 
payments to be made on their due date. 

The policy in question expressly provides that no person, 
except an executive officer of the company, has power to 
modify or in event of lapse to reinstate a policy or to extend 
the time for paying a premium. 

It was not shown, or attempted to be shown, that any 
executive officer of the company had extended the time for 
the payment of premiums. The only evidence on this point 
'submitted by the plaintiff-appellee was to the effect that she 
had been in the habit of paying the premiums at her house 
to agents of the company, who called to collect on smaller 
policies. Under the terms of the policy it was the duty of 
the insured to pay the premiums at the home office on their 
due date, or to an agent of the company upon delivery on 
or before the date due of a receipt signed by the president, 
vice-president, secretary, or actuary of the company and 
countersigned by said agent. The record clearly estab¬ 
lished the fact that the insured and the plaintiff-appellee 
were called upon for the payment of the premium on or 
about its due date, but that the same was not paid, nor did 
the insured or the plaintiff-appellee make any effort to pay 
the same until nearly six weeks thereafter. It is respect¬ 
fully contended that it was the duty of the insured to pay 
the premium on said policy on or before its due date in 
order to keep the same alive, either by forwarding it to the 
company or calling at its local office in this city for that 
purpose, and failing so to do the company had the right 
under the terms of the contract and policy to cancel or 
lapse the same. It was therefore not within the power of 
the court to change the terms of the contract which had been 
entered into between the parties, nor was there sufficient 
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evidence in the record to justify the court in submitting to 
the jury the question of fact as to whether or not the com¬ 
pany had in effect waived its rights under the contract in 
this respect. 

Therefore, in view of the foregoing, it is respectfully con¬ 
tended that the court erred in excluding from the record 
the application for the restoration of the policy, erred in 
striking out the testimony of Dr. Gwynn, and in submitting 
to the jury the question for a special finding of fact, and 
that therefore the judgment should be reversed and the 
cause remanded for a new trial. 

BENJAMIN S. MINOR, 
HUGH B. ROWLAND, 

L. RANDOLPH MASON, 
Attorneys for Appellant. 
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